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conscious activity of society to improve its condition
by improving its laws. In the order of succession
this activity follows the work of the judge. Custom
first operates unconsciously to produce law. In a
further stage of social advancement, society becomes
an organised power and consciously exerts itself to
aid and perfect the development of law. Finally it
comes to do what the judiciary from its inability
to break suddenly from the past and from its limited
capacity to continue political instrumentalities for
the enforcement of custom is unable to do, not to
make law, but to make rules relating to law, as well
as the complex machinery which the practical ad-
ministration of law by the state requires. Here is
a task the proper performance of which taxes the
highest capability of the intellect of man. It is here
that the so-called great law-givers of the world
have earned their glory. Moses and Solon tower
above the great captains of their times. "The vain
titles of the victories of Justinian are crumbled into
dust, but the name of the legislator is inscribed upon
a fair and everlasting monument." But I must
reserve the subject of legislation for a separate and
more particular treatment.